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Ed Wegner - RE: LUBA Remand Testimony from Stoel Rives
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From: "Jeff Bennett" <Jeff.Benneti@jordanschrader.com>

To: "Valerie Crafard” <VCRAFARD@co.clatsop.or.us>

Date: 7/6/2009 7:15 PM

Subject: RE: LUBA Remand Testimony from Stoel Rives

CC: "Ed Wegner" <ewegner@co.clatsop.or.us>, "Andy Jordan" <Andy.Jordan@jorda...

1 see no references to new evidence or to non-remand issues in the aitached submittal. It should be accepted.

-----Qriginal Messaga-—-

From: Valerie Crafard [mailto:VCRAFARD@co.clatsop.or.us]
Sent: Monday, July 06, 2009 11:55 AM

To: Jeff Bennett

Subject: LUBA Remand Testimony from Stoel Rives

Valerie Crafard

Staff Specialist - HR Assistant
County Manager's Office
503-325-1000 ext. 1300

This message has been prepared on resources owned by Clatsop County, Oregon. It is
subject to the Internet and Online Services Use Policy and Procedures of Clatsop
County.

CONFIDENTIALITY NOTICE: Please do not read, copy, or disseminate this communication unless you are the
intended addressee. This e-mail may contain confidential and/or privileged information intended only for the
addressee. If you have received this in error, please notify me via return e-mail.

TAX ADVICE NOTICE: IRS Circular 230 requires us to advise you that if this communication or any attachment

~~gontains-any tax-advice; the-advice is not-intendedtobe-used, and cannot be used; for the purpeseof (i) —
avoiding tax-related penalties or {ii) promoting, marketing, or recommending any transaction, plan, or
arrangement. A taxpayer may rely on professional advice to avoid tax-related penalties only if the advice is
reflected in a comprehensive tax opinion that conforms to stringent requirements. Please contact us if you have
any questions about this requirement, or would fike to discuss preparation of an opinion that conforms to these
IRS rules.
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ATTORNEYS AT LAW

MICTHELLE RUBD N

Direct (503} 294-9390 ST
July 6, 2009 mrudd@stoel.com Beey:
CLATS

VIA FACSIMILE (1-503-325-8325)

Board of Commissioners

Clatsop County i
800 Exchange Street, Suite 410
Astoria, OR 97103

Re:  Board Action on Remand of 2008-0052

Dear Commissioners;

This letter is submitted on behalf of NorthernStar Energy LLC and Bradwood Landing LLC, It
contains no new evidence and we respectfully request that it be included in the record.

The issues before the County on remand are both narrow and specific. At its core, the remand
involves two questions. First, what does “protect” mean in the context of the statewide land use
planning regulations and Clatsop County’s Comprehensive Plan policies? Second, is the
development at Bradwood “small to moderate™ in scale, not involving extensive filling to create
new land areas, in the context of the Clatsop County Comprehensive Plan? This letter provides a
brief summary of the remand issues and discussion of why the proposed findings are responsive
to LUBA’s remand and the Project should properly be approved.

The “Proteet” [ssue

~ Policy 20.2 provides that “[t]raditional tishing areas will be protected when dredging, filling, pife
driving or other potentially disruptive inwater activity occurs.” Policy 20.8 provides that
“[t]hreatened and endangered species habitat will be protected from incompatible development.”
“Protect” is not defined in the Land and Water Development and Use Ordinance (LWDUQ).
LWDUO 1.035, however, sets forth a heirarchy for review of sources to define a term undefined
in the code. Specifically, the County reviews:

“(1) Clatsop County Comprehensive Plan.

*(2)  Any other Clatsop County resolution, Ordinance, codes or
regulation.
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“(3)  Any statute or regulation of the State of Oregon (including
the Uniform Building Code and LCDC Goals and
Guidelines).

“(4) Legal definition from case law or law dictionary.”
LWDUO 1035

In the prior findings, the County considered the definition of “protect “in the Statewide Land Use
Planning Goals and Guidelines but also considercd that definition using a legal dictionary.
LUBA held that the analysis should have focused more specifically on the LCDC definition
articulated in the Goals and the Goal-implementing administrative rules. Applying solely the
LCDC definition of “‘protect,” as LUBA instructed, does not lead to a different conclusion
regarding approval of the Project. Identified resources will receive the required protection.

The policies at issue are found in the Goal 16/17 element of Clatsop County’s acknowledged
Comprehensive Plan. Clatsop County adopted the Goal 16/17 element of its Comprehensive
Plan to comply with Oregon’s Statewide Planning Goals. Goals 16 and 17 expressly recognize
that development can and should occur in some portions of the estuary and coastal shorelands.
OAR 660-010-0000, The Comprehensive Plan policies at issue also contemplate development.
The traditional fishing area policy includes an implication that some disruptive inwater activity
will occur. Traditional fishing areas will, however, be protected when the disruptive inwater
activity occurs. The habitat policy anticipates that some development will occur. Threatened
and endangered species habit will, however, be protected from incompatible development.

“Protect” is defined in the Statewide Planning Goals and Guidelines as “‘save or shield from loss,
destruction or injury or for future intended use,” OAR 660-010-0000. The question for the
County is how it will accomplish the required protection of traditional fishing areas when

distuptive inwater work occurs and how it also will accomplishr the protectionof threatemedor

endangered species habitat from incompatible development.

Traditional Fishing Areas

The Clifton Channel has been identified as a traditional fishing area. Approximately 125 LNG
carriers will call at the terminal each year. LUBA 2008-052 Record at 020717 - This area will be
protected, that is, saved or shielded from loss, destruction or injury or for future intended use, by
maintenance of water quality and limiting industrial activities so that they allow for the
continued operation of the traditional fishing area when disruptive inwater activities occur.

Ponlnd3-1673367.3 (K)625347-00005
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The County has an acknowledged Comprehensive Plan, Zoning Ordinance (LWDUO) and
Standards Document. Acknowledgment is the process by which the state ensures that local plans
are consistent with state land use goals. It is therefore appropriate for the County to conclude
that the mechanisms it has established throughout the plan, code and standards to establish that a
resource is protected are consistent with and implement the LCDC definition of “protect.” For
example, the Comprehensive Plan states that the timing of dredging and dredged material
disposal will be coordinated with state and federal resource agencies, local governments and
private interests to protect aquatic and shoreland resources. Comp Plan Goal 16 Policy 24, N3,
The draft findings discuss the protect provisions throughout the plan, zoning ordinance and
standards document and explain how the Project implements the various protect mechanisms set
out in the code. For example, fish and wildlife resources are protected by performing instream
work during the Oregon Department of Fish and Wildlife (“ODFW™) inwater work window.
$2.504(b)(5)(b). In addition, Bradwood Landing has designed the dredge footprint area in
consultation with numerous agencies to maximize the efficient use of the current basin, minimize
the amount of dredging and reduce impacts to fisheries, thereby reducing the area impacted and
protecting the habitat as a whole. LUBA 2008-052 Record at 020896. As reflected in the
original findings, other agencies reviewing the project inciude the U.5 Environmental Protection
Agency, United States National Marine Fisheries Services, Oregon Division of State Lands and
Oregon Department of Environmental Quality. LUBA 2008-052 Record at 000041.

The provisions in $4.200, e seq. apply to development within the Columbia River Estuary, and
its standards “are intended to protect the unique economic, social and environmental values of
the Columbia River Estuary.” $4.203(2) provides that appropriate landscaping, fencing and/or
other buffering techniques shall be used to protect the character of adjacent uses.” The Project
includes use of erosion contrel measures in conjunction with upland disposal of material. LUBA
~ 2008-052 Record_at 000029. Safety zones will be established around pile driving and other

construction activities to protect marine mammals. LUBA 2008-052 Record at 020896.

Avoidance of fish entrapment is provided and traditional fishing areas are protected when
disruptive inwater activity occurs through the use of fewer, larger vertical piles to minimize the
number of piles and allow pile driving within a caisson filled with bubbles to shield fish from
noise impacts. LUBA 2008-052 Record at 20863.

Filling is also conducted so as to protect traditional fishing areas. $4.232(20) provides that water
quality is protected by controlling surface runoff from dredge material disposal with disposal
runoff water entering the receiving waterway through a controlled outfall at a location with
adequate circulation and flushing characteristics. Surface runoff is controlled by the Project to
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protect water quality when disruptive inwater activity occurs. LUBA 2008-052 Record at 20869,
The detailed erosion control plan required as a condition of approval must “contain adequate
provisions to ensure that undesirable erosion, sedimentation, increased flood hazard and other
changes in circulation will be avoided at the disposal site and in adjacent arcas.” LUBA 2008-
052 Record at 00029.

Further, a condition of approval has been imposed requiring that Clifton Channel will remain
open and available to users during all periods of construction and operation with entrance and
egress into the southeast entrance to Clifton Channel being open except during the brief periods
when an LNG carrier is actively maneuvering to enter or leave the Bradwood moorage,
protecting areas identified by Staff as traditional fishing areas. LUBA 2008-052 Record at
00029.

As discussed in detail in the supplemental findings, as well as the original findings, the Board
should find that traditional fishing areas are “protected” as required by Policy 20.2.

Threatened and Endangered Species Habitat

Pursuant to Policy 20.8, threatened and endangered species habitat is to be *'protected” from
incompatible development. Considering protection of threatened and endangered species in the
context of this policy requires recognition of the nature of compatible development. Clatsop
County, Oregon Department of Transportation (ODOT) and area ports have long recognized the
unique suitability of Bradwood for industrial development. See, e.g., LUBA 2008-052 Record
at 003115, Lower Columbia River Ports Region Study of Ports of Astoria, St. Helens and
Portland; ODOT, 1975, LUBA 2208-052 Record at 003134, and 003140-41. Bradwood 15 also
property that served as the site for the first commercial saw mill in Oregon. LUBA 2008-052
Record at 002313, Habitat is protected from incompatible-development through selection-of-a

terminal site that has undergone industrial development since the 8408 rather tham a more
pristine site. LUBA 2008-52 Record at 005499, 005506, and 010284. Further, industrial
development is appropriate here and threatened and endangered species habitat is protected from
elements that might be considered incompatible through the established mechanisms in the Plan,
LWDUO and Standards Document.

Many of the mechanisms that protect traditional fishing areas when disruptive in water activity
occurs also protect threatened and endangered species habitat from incompatible development.
The Standards Document generally describes how development will occur in the County.
S$4.218 requires that permitted fill or dredging activities in intertidal and shallow to medium
depth estuarine subtidal areas be mitigated through project design and/or compensatory
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mitigation (creation, restoration or enhancement of another area) to ensure that the integrity of
the estuary ecosystem is maintained. Thus, habitat is protected through the maintenance of the
integrity of the ecosystem as a whole. Here, the dredging is designed to protect threatened and
endangered species from incompatible development through its location outside an intertidal or
shallow to medium depth estuarine subtidal area (those areas where the code requires mitigation
for dredging.). LUBA 2008-052 Record at 00061-00062, 00064, 005055, 008288, 012062,
012066, 020727, and 020933, Directional drilling will be the method for crossing streams
known to contain listed salmonids to avoid potential impacts on listed species. LUBA 2008-052
Record at 005058,

As discussed in greater detail in the draft supplemental findings, threatened and endangered
species habitat is protected from incompatible development and the Board should so find.

The S_cale Issue

The second remand issue relates to a policy in the Northeast Area Community Plan stating that
“[d]evelopment activities at Bradwood shall be small to moderate in scale, not involving
extensive filling to create new land areas.” LUBA held that the Board erred in concluding that
this policy related to another policy in the plan limiting the amount of fill at Bradwood and that
the scale policy was met so long as the fill limitation was not exceeded. Further, LUBA
concluded that the County could consider a 100 acre threshold for large scalc development based
upon discussions in the Comprehensive Plan’s Goal 9 element and Industrial Lands inventory
but that when evaluating the size of Bradwood, the County should not limit its consideration to
the upland acreage occupied by the terminal itself but rather include consideration of the
pipeline, powerline and inwater structures. The scale restriction is limited to “development™
which is defined in the LWDUO as *{a]ny man-made change to improved or unimproved real

estate, including but not limited to: construction, reconstruction, conversion, relocation or
enlargement of any structure; any mining, excavation, landfill or land disturbance, any use or
extension of the use of land.” LUBA rclied on this definition thereby implicitly rejecting
opponents’ claims that definitions of “‘use™ or “activity” contained in the Plan should control. [t
is likely LUBA rclied on the LWDUO definition acknowledging that the Plan and LWDUQ are
not separate documents but that they work together to implement their shared goals and
objectives. Further, LUBA likely found that the relying on the LWDUO definition of
“development” was the most appropriate given that the scale limitation is specifically directed to
“development activity™ as opposed to “use” or “activity.” What is certain is that opponents did
argue that definitions other than the LWDUO definition of “*development” should control and
LUBA did not agree. Therefore, determining the appropriate definition is now settled and should
not be considered further.
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S~

Board of Commissioners
July 6, 2009
Page 6

In applying the definition of “development™ from the LWDUO, LUBA found that the term
would encompass the powerline and gas pipeline as well as in water structures. In fact, the 40.1
acres discussed in the original findings included the inwater structures. LUBA 2008-052 Record
at 005128, 000220, 004731, and 004690. We believe only the length of pipeline and powerline
located on the site should be considered as part of the acreage of development at Bradwood.'
Conservatively calculating and including the acreage occupied by 1.6 miles of powerline and 6.2
miles of pipeline within the County results in development activity on 80.4 acres.” This
overinclusive acreage is twenty percent less than the 100 acres of land discussed in the Goal 9
element as characterizing large scale development.

Dredging is properly excluded from consideration in the scale of development activity at
Bradwood, This interpretation finds support in the definition of “development” when considered
in context with plan policies. The industrial lands inventory and Goal 9 generally, the source of
the 100 acre threshold, is focused on identifying and protecting an adequate supply of industrial
land, not water. Narrative sections of the plan discuss in various locations constraints to
development of land at the Bradwood industrial site. See, for example, Clatsop County
Comprehensive Plan Goal 10/17, Policy 30.21 (Clatsop County 12/90 Exception to Goal 16
Placing an Aquatic Area Adjoining Marine Industrial Shorelands at Bradwood into the Aquatic
Development Designation). The river is not part of the industrial site but rather provides access
to the site. Even if, however, the dredging were considered part of development at Bradwood, its
addition would not change the character of the development from moderate to large. As
acknowledged in the Comprehensive Plan and in the ODOT/Port study, the water adjacent to

! The Palomar Pipeline is not part of this application.

1

""" - Acres on site Actes to county line
Terminal area including in water structures 40.1 40.1
Pipeline approx. 2 22.5
Power line approx 6 17.8
Total acres are less than 100 acres 48.1 80.4

This table shows the acreage to the edge of the Bradwood Landing controlled site. As i\ustrated
by the table, even if the powerline and pipeline are included to their full extent within Clatsop
County, the acreage remains below 100.
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Bradwood is naturally deep and self scouring. Clatsop County 12/90 Exception at pg. 5. A large
increase in depth is not proposed (700,000 cubic yards/46.2 acres = .35 cubic yards/square foot}.
LUBA 2008-052 Record at 000137. Also, the record contains a comparison of the scale of
dredging proposed to the scale of other dredging projects along the Columbia. LUBA 2008-052
Record at 003265-003266. The Board should find proposed dredging is moderate in scale in
comparison to other projects along the Columbia River and when considered as part of the
development at Bradwood and conclude this standard is met. ) '

For the foregoing reasons, we believe the County should adopt the draft supplemental findings.

Very truly yours, g
A 57
Michelle Rudd

MR/dler

ce: Mr. Andy Jordan
Mr. Jeff Bennett
Mr. Ed Sullivan
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